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Thi s appeal has been taken in accordance with 46 U S.C. 239(9)
and 46 CFR 5. 30- 1.

By order dated 24 May 1978, an Adm ni strative Law Judge of the
United States Coast Guard at Houston, Texas, after a hearing at
Port Arthur, Texas, on 27 April 1978, suspended Appellant's |icense
outright until 20 Decenber 1978 and Apellant's nerchant mariner's
docunent outright until 20 Septenber 1978, and further suspended
Appel lant's nerchant mariner's docunment until 20 Decenber 1978, on
probation unit 20 Decenber 1978, wupon finding him guilty of
m sconduct. The single specification of the charge of m sconduct
found proved alleges that Appellant, while serving as operator

aboard MV GULF WATER I1Il, wunder authority of the captioned
docunents, did, on 13 April 1978, wongfully operate the notor
vessel GULF WATER 111, an uninspected towi ng vessel, while the

captioned |license was deposited in conpliance wth an order of
suspensi on.

At the hearing, Appellant represented hinself. Appel | ant
entered a plea of guilty to the charge and specification.

The Investigating Oficer introduced into evidence six
docunent s.

In mtigation of his plea of guilty, Appellant nmade an unsworn
st at enment .

Subsequent to the hearing, the Admnistrative Law Judge
entered a witten decision in which he concluded that the charge
and specification as alleged had been proved by plea. He then
entered the order described above.

An oral decision was rendered at the conclusion of the hearing
and the witten decision was served on 5 June 1978. Appeal was
tinely filed on 26 May 1978.



FI NDI NGS OF FACT

In an earlier proceeding on 20 March 1978, an admi nistrative
| aw judge of the United States Coast Guard at Houston, Texas, had
ordered Appellant's |icense suspended for a period of three nonths
and further suspended it for a period of six nonths on probation
for twelve nonths from the date of service of that order. A
separate order also had been issued on 20 March 1978, suspendi ng
Appel l ant's nmerchant mariner's docunent for a period of six nonths
on probation for twelve nonths from the date of service of the
order. ' In accordance with the fornmer order, Appellant surrendered
his license at the Coast QGuard Marine Inspection Ofice, Port
Art hur, Texas, on 20 March 1978. Between 1 and 13 April 1978
Appel | ant served as operator aboard the MV GULF WATER III. MYV
GULF WATER I'll is an uninspected towi ng vessel required under 46
U S.C 405 to be under the "actual direction and control" of a
i censed operator.

BASI S OF APPEAL

It is contended that the suspension of Appellant's |icense and
merchant mariner's docunent constitutes a "hardship upon the famly
and the dependents of Appellant."”

APPEARANCE: Charles C. Culotta, Jr., Esqg., Patterson, Louisiana.
OPI NI ON
I
At the outset, a brief discussion on the proper fashioning of
a probationary order is appropriate. In the order wunder
consideration here, the Admnistrative Law Judge suspended

Appel l ant's nerchant mariner's docunment until 20 Decenber 1978, on
probation until 20 Decenber 1978, upon conpletion of the outright

't appears that the admi nistrative Law Judge issued the two
separate orders purely as a matter of adm nistrative conveni ence/
46 CFR 5.20-170(c) provides that "[a]n order shall be directed
against all licenses, certificates, and or docunents.....
"(enphasis added). Adm nistrative convenience is not sufficient
reason to violate this regulation by issuing two separate orders
upon the concl usion of a single proceedi ng agai nst the docunents
of a single respondent.



suspensi on on 20 Septenber 1978. O her than the inpropriety of
utilizing specific dates, discussed infra, this order of the
Adm ni strative Law Judge was not technically I npr oper.
Neverthel ess, | question the w sdom of fashioning an order of
probation such that the period for which suspension mght be
ordered dimnishes as the period of probation dimnishes.
normal |y, an order of suspension on probation provides that, for
any violation during the probationary period, the probationary
order will be vacated and the resulting suspension wll becone
effective for the entire period of the original suspension. As an
exanple, violation of an order of suspension for six nonths on
probation for twelve nmonths will result in the inposition of a full
six nonth suspension, wthout regard to whether the violation
occurred on the first day of the twelve nonth probationary period,
or the last. Here, the order is fashioned such that not only does
the period of probation dimnish daily, but the period for which
suspension could be ordered (upon violation of probation)
di m ni shes also. Hence, the incentive to avoid conm ssion of an
addi tional violation decreases constantly, becomng virtually ni
near the end of the probationary period. It is ny belief that the
ef fectiveness of a probationary order will be nuch enhanced by
fashi oning the order such that the period of suspension subject to
probati on remai ns constant throughout the period of probation.

The charge and specification were proved by plea.
Furthernore, the record establishes clearly that Appellant, when he
accepted the position of operator aboard MV GUF WATER |11, was
aware that this constituted a violation of the previously ordered
outright suspension of his license. At the hearing Appellant nade
an unsworn statenent in mtigation. He aptly described the
hardship caused by his original outright suspension. The
Adm nistrative Law Judge apparently did consider this in
determ ning an appropriate order for this violation. | do not deem
the order under consideration here unwarranted or unduly harsh
The form of this order is, however, entirely inproper. 46 CFR
5.20-170(e) provides that an order is to be stated in terns of
"specified period[s],"” not specific dates. |In fashioning his order
as he did, the Adm nistrative Law Judge has caused the period of
suspension to expire without ny having the opportunity to act upon

Appel l ant' s appeal . Because it is unlikely that | would have
mtigated this order before it expired, Appellant has not suffered
fromthe error of the Admnistrative Law Judge. Nevertheless, | do

not condone the failure of the Adm nistrative Law Judge to conply
strictly with the regul ati ons governi ng suspensi on and revocati on
proceedi ngs. Mdification of this order on appeal to conport with
46 CFR 5.20-170(e) woul d have the effect of increasing the severity
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of the order, which is inproper. Decision on Appeal No. 570

Therefore, | shall affirmthis order w thout nodification).

ORDER

The order of the Adm nistrative Law Judge, dated at Houston
Texas, on 24 May 1978, is AFFI RVED,

R H. SCARBOROUGH
Vice Admral, U S. Coast Cuard
VI CE COVIVANDANT

Si gned at Washington, D. C., this 6th day of Sep 1979.
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